Can municipalities
require climate change
warning labels?

Here’s a great new idea for municipal
action on climate change: warning labels!

Our Horizon' is a non-profit organiza-
tion with a mandate to empower people
and communities to take action on climate
change. Their new campaign aims to get
municipalities to use their existing pow-
ers in new ways to reduce greenhouse gas
(GHG) emissions. For example, using
municipal business licensing powers, wiy
not require gasoline retailers to put cli-
mate change warning labels on gasoline
dispensers? Like anti-smoking labels on
tobacco packages, climate warning labels
could encourage people to burn less gaso-
line. By raising awareness in this way, the
labels could also help build demand for
greater action on climate change.

Assuming that labels would reduce
GHG emissions, can municipalities do
this?> We think it’s worth a try.

Business Licensing Powers

Under the various municipal acts
across Canada, municipalities have sub-
stantial powers to license and regulate
local businesses. Some municipalities
already use this power to license service
stations.

Municipal powers may not conflict
with provincial or federal regulation, but
there can be some overlap. In Onzario
Restaurant Hotel & Motel Association v.
Toronto (City),’ the association challenged
the city’s power to require restaurant op-
erators to post the results of food premises
inspections, under its licensing powers.
They asserted that inspection of food

premises, and posting the results of those
inspections, was already dealt with by the
provincial Health Promotion and Protec-
tion Act.

The Ontario Court of Appeal rejected
this argument. Applying the test set out in
114957 Canada Lteé. v. Hudson (Town),*
it found there must be an “express contra-
diction — that is, there must be an actual
conflict in operation.” The court conclud-
ed that the municipal by-law and the Act
were “designed to mesh with one another,
not clash.” Provincial legislation did not
oust the municipality’s powers to regulate
in matters respecting public health.

By the same analysis, a carefully
crafted climate change warning label
by-law should survive legal attack, if it
does not conflict directly with a federal or
provincial law, is intended to complement
provincial regulations, and has a valid
municipal purpose.

Valid Municipal By-Law Must Be
Grounded in Benefits to Community

A municipality’s powers are set out
in, and limited by, its enabling legisla-
tion. Typically, these powers are tied to
“municipal issues”; the economic, social,
and environmental well-being of the mu-
nicipality; and the health, safety, and well-
being of its residents.

1 <http://ourhorizon.org>.

2 At the time of writing this article, Our Hori-
zon had not yet posted a legal opinion. They
advised us, however, that it will be available
shortly.
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In Eng v. Toronto (City),’ the Ontario
Superior Court struck down a by-law
banning shark fins within the City of To-
ronto. The applicants challenged whether
the ban had a valid municipal purpose,
arguing that the federal and/or provincial
government could better address the con-
cerns behind the ban, that there would be
no identifiable benefit to the city, and that
there was no evidence that the health of
any inhabitant of the city was harmed by
the purchase, sale, or possession of shark
fins, or occasional consumption of shark
fin soup.

The court found that, although broad,
“municipal issues” have to have a specific
local nexus:

[20] The power to deal with municipal

issues is a broad power since it is not

defined in the Act. However, that fact
does not mean that an issue is a mu-
nicipal issue merely because a policy
decision is taken by city council that
an issue is important and it is desirable
to take municipal action with regard
to the issue. If all that was required to
give jurisdiction to the city were such
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a policy decision, the determination of
the scope of the jurisdiction of the city
would be solely a matter for the deci-
sion of city council. That result would
be inconsistent with the fact that the
powers delegated to the city under the
Act are limited to municipal issues.
[21] Nor does the fact that a mat-
ter relates to one of the categories
of matters identified in section 8 (2)
of the Act by itself make that matter
a municipal issue. For example, the
criminal laws of Canada certainly bear
on the “social well-being of the city,”
but that fact does not by itself make
the matters dealt with by the Criminal
Code municipal issues within the ju-
risdiction of the city under the Act.
The court concluded that a shark fin
ban would not be invalid “merely because
another level of government could impose
the ban with potentially greater effect.”
Rather, the ban failed because there would
be no identifiable benefit to the environ-
mental well-being of the city, as the ban
would not make a significant different

2005 CanLII 36152 (ON CA).
2001 SCC 40.
2012 ONSC 6818.

114957 Canada Lteé. v. Hudson (Town), 2001
SCC 40.
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7 Environment Canada, Canada’s Emis-
sions Trends 2012 <www.ec.gc.ca/
Publications/253AE6E6-5E73-4AFC-81B7-
9CF440D5D2C5/793-Canada’s-Emissions-
Trends-2012 e Ol.pdf>.

8 National Climate Assessment and Develop-
ment Advisory Committee, Third National
Climate Assessment Report <http://ncadac.
globalchange.gov>.

9 Natural Resources Canada, Adapting to Cli-
mate Change: An Introduction for Canadian
Municipalities <www.nrcan.gc.ca/earth-sci-
ences/climate-change/community-adaptation/
municipalities/373>.

to the protection of sharks. “[A]lthough
ecological threats facing the planet affect
the entire planet, including the city, that
does not make those ecological threats a
municipal issue.” There was also no iden-
tifiable social benefit to the city. “There

is nothing to suggest that the offensive
practice of shark-finning in distant oceans
affects the ability of Torontonians to live
together as an urban community. For this
reason, it cannot be considered to relate to
their social well-being.” Lastly, the court
found there was “no air of reality to the
potential adverse impact on health from
shark fin consumption.”

Climate Change a“Municipal Issue”?

Thus, the key question is whether cli-
mate change has a meaningful local nex-
us, so that raising awareness about it, and
mitigating emissions, could be considered
a “municipal issue.” Is it more like shark
finning, where all the harm takes place in
“distant oceans,” or more like pesticide
use.® which has both local and systemic
effects?

Although climate change is a global
issue, its causes and impacts are also lo-
cal. In terms of causes: Drivers fill their
tanks each day in municipalities across
Canada, and burn their gasoline driving
within those municipalities. Canadians
are, per capita, among the world’s worst
GHG emitters, and the transportation sec-
tor is the largest contributor to our GHG
emissions.’

In terms of impacts, climate change
is already having effects within munici-
palities, with direct impacts on municipal
budgets and local health and welfare. The
National Climate Assessment and Devel-
opment Advisory Committee recently re-
leased a scathing update on what climate
change already means for the U.S., and

Five decades of excellence
in infrastructure
planning & %
engineering ﬁi

g\
BARRIE (705) 726-3371 f 1%
BELLEVILLE (613) 966-4243
COLLINGWOOD (705) 445-3451
OTTAWA (613) 822-1052

www.ainleygroup.com

46 MUNICIPAL WORLD

Creating Quality Solutions Together

inley

CONSULTING
ENGINEERS
PLANNERS

=
O
w
2
o
x
=
9
e
wv)
>
i
=
©
o
[
=

SEPTEMBER 2013

what is coming soon.® “Climate change is
already affecting human health, infrastruc-
ture, water resources, agriculture, energy,
the natural environment, and other factors
— locally, nationally, and internationally ...
There is mounting evidence that the costs
to the nation are already high and will
increase very substantially in the future,
unless global emissions of heat trapping
gasses are strongly reduced.”

Natural Resources Canada, in their
booklet Adapting to Climate Change: An
Introduction for Canadian Municipalities,
sets out some of the many impacts on mu-
nicipalities of the changing climate:’

Anticipated impacts across Canada in-

clude increased frequency and severity

of extreme weather events (e.g., heat
waves, floods, coastal storm surges,
and droughts), more smog episodes
and disease outbreaks, thawing of per-
mafrost, loss of northern sea ice, and
rising sea levels. These impacts will
affect municipalities large and small,
urban and rural, and have both posi-
tive and negative implications on in-
frastructure (e.g., transportation, water
supply, sewage), social and economic
systems (e.g., human health, com-
petitiveness, recreation) and natural
environments (e.g., biodiversity loss,
habitat degradation, invasive species).

Perhaps fortunately, burning gasoline
does more than just damage the climate.
It also has more clearly local impacts,
such as on air quality and on the urban
heat island effect. The combined effect
of these local impacts, and the real local
pain caused by climate change as a whole,
could be enough of a municipal nexus to
support a labelling by-law.

We won’t know for sure until
someone tries. Where is the next Hud-
son?
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